STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD

Case No. 12-08
| ssued: February 12, 2013

MAI NE STATE EMPLOYEES
ASSCCI ATI ON, SEI'U LOCAL 1989,

Conpl ai nant

DECI SI ON AND ORDER
V.

MAI NE TURNPI KE AUTHORI TY,

Respondent .

N N N N N N N N N N N

The Maine State Enpl oyees Associ ation, SEIU Local 1989
(“MSEA” or “Union”), filed this prohibited practice conpl ai nt
with the Maine Labor Rel ati ons Board on Cctober 27, 2011,
al l eging that the Maine Turnpi ke Authority (“MIA” or “Enployer”)
vi ol ated the Municipal Public Enpl oyees Labor Rel ations Law (the
“Act”) by discrimnating agai nst Steve O Leary for assisting his
uni on and conplying with instructions from Uni on counsel during
the arbitration of his grievance. The Conplaint further alleges
that the MIA discrimnated against M. O Leary because his Union
subsequently refused to withdraw his grievance fromarbitration
and otherwise interfered with the Union's right and ability to
represent M. O Leary in the arbitration process, in violation of
8964(1) (A (B) and (E)*. The Conplaint further alleges that the
MIA's conduct interfered with, restrained and coerced M. O Leary
in the exercise of rights protected by 8963, in violation of
8964(1) (A .

'As MSEA did not present any argunent on the alleged violation of
8964(1)(E), we deemthat allegation waived.
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Thr oughout this proceeding, Anne F. Macri, Esq., represented
the Maine State Enpl oyees Association, SEIU Local 1989; and
WIlliamH Dale, Esq., represented the Maine Turnpi ke Authority.
An evidentiary hearing was held on July 31, 2012, at which tine
the parties were able to exam ne and cross-exam ne w tnesses, and
i ntroduce docunentary evidence. The parties submtted post-
hearing briefs, the last of which was filed on Cctober 16, 2012.
On Novenber 15, 2012, Board nenbers Peter T. Dawson, Chair,

Karl Dornish, Jr., and Robert L. Piccone net to deliberate this
matt er.

JURI SDI CTI ON

The Mai ne State Enpl oyees Associ ation-SEIU Local 1989 is the
bar gai ni ng agent within the neaning of 26 MR S. A 8962(2), and
t he Mai ne Turnpi ke Authority is the enployer within the neaning
of 26 MR S. A 8962(7). The jurisdiction of the Board to hear
this case and to render a decision and order lies in 26
MR S. A 8968(5).

FI NDI NGS OF FACTS

1. Stephen O Leary began his enploynent with the Maine Turnpi ke
Authority in 1990. He has been an E-Z Pass Custoner Service
Representative for the past 14 years. O Leary is very fanmliar
with the coll ective bargai ning agreenent and the grievance
process, having filed over 20 grievances over the course of his
enpl oyment with the MIA

2. The EZ pass group noved to a new facility in May of 2009,
whi ch was nuch noi sier than the previous |ocation. O Leary sent
several e-nmmils to various nmanagers during the summer of 2009
asking for a seat assignment in a |less noisy part of the room
H s requests were rejected as were simlar requests for new seat



assignnments from ot her enpl oyees.

3. In the fall of 2009, O Leary requested a change in seat
assignnment to a quieter work station as an acconmodation for his
hearing i npairnment under the Arericans with Disabilities Act.

Al t hough the MIA nade sone efforts to address the noise issue, he
was not assigned to a different seat. He filed a grievance on
January 10, 2010, under the Non-Di scrimnation Article of the
col | ective bargaining agreenent over the failure to accomodate
his disability and for the alleged retaliation of assigning him
to a less attractive job. Subsection 3(a) of the Non-Di scrimn-
ation Article (Art. 23) includes a procedural requirenent that

t he enpl oyee nust el ect to pursue a conplaint either through the
grievance and arbitration procedures of the collective bargaining
agreenent or through the procedures avail able at the Mai ne Human
Ri ghts Conm ssi on.

4., (O Leary filed a conplaint of enploynent discrimnation with
t he Mai ne Human Ri ghts Comm ssion (MHRC) on July 6, 2010. His
conplaint charged a failure to acconmodate his hearing
disability, creation of a hostile work environnent, and
retaliation for requesting an accommodation. In |light of the
choice of forumrequirenent in the contract noted above, O Leary
al so sent a notice to his Union representative that he was

wi t hdrawi ng the grievance he filed on January 10, 2010, so that
he coul d pursue his MHRC conpl ai nt.

5. Around the tinme he filed the conplaint at the MHRC, O Leary
was disciplined three tines for raising his voice to a co-worker
and for being rude and giving incorrect information to EZ-Pass
custoners contacting the call center.

6. On July 16, 2010, Brian Cel berg, the MSEA Fi el d Represent-
ative, filed a grievance on O Leary’s behalf charging the MA
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with violating the collective bargai ning agreenent by: “Failure
to make adequat e ADA accommobdation. Hostile work environnent.”
The grievance stated the renmedy sought was “Conply with request
for accommodati on. Cease hostile work environnent. Renove and
rescind related disciplines (7.16.10 reprinmand).”

7. The grievance procedure established in the collective

bar gai ni ng agreenent’s Article 13 consists of several steps,

i ncl uding grievance nedi ation and binding arbitration. The
record is not clear on how the grievance was addressed in the
initial steps, but it is undisputed that the parties established
a tentative date for arbitration of June 29, 2011

8. The conplaint O Leary filed at the Maine Human Ri ghts

Comm ssi on proceeded through that agency’s investigation and
conciliation efforts during the sunmer and fall of 2010. O Leary
represented hinself in this process, including in the
conciliation efforts. He testified that he consulted with an
attorney on one occasion during the attenpt to settle the
conpl ai nt.

9. On March 15, 2011, the Executive Director of the MHRC i ssued
the “lInvestigator’s Report” which recormmended that the Conm ssion
conclude that there were no reasonable grounds to find that the
MIA di scrim nated against O Leary. The charge addressed by the
VHRC was:

Conmpl ai nant, Steve O Leary, alleged that Respondent
failed to provide himw th a reasonabl e accommpdati on
for his disability (hearing loss), violated his right
to nmedical confidentiality, asked for nore information
t han was necessary to grant his accommobdati on request,
and retaliated against himfor requesting a reasonabl e
accomodati on by changing his assignnent to repetitive
wor k that had previously caused himto suffer a

wor kers’ conpensation injury.

10. On April 27, 2011, the MHRC gave witten notification to the
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MIA that the Conm ssion had not found reasonable grounds to
beli eve that unl awful discrimnation had occurred and di sm ssed
O Leary’s conpl ai nt.

11. In May, the MIA's Human Resource Director, Lauren Carrier,
contacted Cel berg and the parties’ arbitrator about scheduling an
arbitration date for O Leary’s grievance of July 16, 2010, as the
previ ousl y-schedul ed date of June 29, 2011, was no |onger an
option. After they settled on the date, Carrier notified

Eli zabeth Aivier, the attorney who had represented the MIA in

O Leary’'s case before the MHRC, that the arbitration would be
hel d on Septenber 27, 2011.

12. On Septenber 19, 2011, just over a week before the schedul ed
arbitration, the MIA attorney (Qivier) e-nmailed a letter to the
arbitrator, with a copy to Cel berg, requesting that the denmand for
arbitration be denied on the grounds that the issue raised in the
demand was not arbitrable. She relied on Art. 23 83(a) of the

col l ective bargai ning agreenent in arguing that no aspect of

O Leary’s grievance could proceed because he had el ected to pursue
all of the sane clains at the MHRC. In her letter, Aivier

descri bed vari ous comuni cations O Leary had with the staff of the
MHRC and referred to eight exhibits attached to her letter. The
exhibits were all either nenos or e-nmmil exchanges between O Leary
and staff at the MHRC regarding his conplaint of July 6, 2010.

Nei ther the MHRC Investigator’s Report of March 15, 2011, or the
April 27, 2011, decision of the Conm ssion adopting that report
wer e included as exhibits.

13. On Thursday afternoon, Septenber 22, 2011, divier foll owed
up with an e-nmail to Celberg and the arbitrator referring to her
earlier letter “raising questions about whether this matter is
properly subject to arbitration.” She suggested a tel ephone



conference call to “decide how this issue will be addressed”
offering the follow ng day, Friday, or the com ng Monday for the
call. The arbitrator responded | ate that night, suggesting a
time frane on Monday. el berg responded nmid-day on Friday

i ndicating he was fine with a conference call but would be in
negotiations all day on Monday after 7 a.m? He pointed out that
they could address it at the start of arbitration. divier

responded to that conment, stating that their purpose was “to
define the issues, if any, that will be addressed on Tuesday, and
identify witnesses and exhi bits” needed with respect to those

i ssues.

14. Late on Friday afternoon, Septenber 23, 2010, Cel berg
contacted MSEA' s Ceneral Counsel, Tim Belcher, on his cell phone
totell himthat the attorney for the MIA was raising an
arbitrability question and was asking for a conference call wth
the arbitrator. Belcher was driving to Boston, where he was
living at the tinme, having just returned to work for NMSEA after a
t wo- year absence. Wen Bel cher arrived in Boston, he reviewed
Aivier’s electronic subm ssions.

15. Sonetine on Friday evening, the parties set the conference
call for Monday at 1:00 p.m Mre e-mails were exchanged over

t he weekend to gat her phone nunbers to use for that call. Wen
Cel berg indicated that MSEA' s attorney Bel cher needed to
participate in the call, the plan fell through because bringing

four people into a call was beyond the capacity of the
arbitrator’s phone. The arbitrator proposed that the MIA start
with the arbitrability question at the arbitration hearing
schedul ed for that Tuesday.

2\ note that the sequence of sone of the e-nmails in this
exchange is confusing because at | east one of the sender’s conputer
clock or time-zone setting was incorrect.
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16. divier responded with an e-nmail suggesting that they start
with the arbitrability question on Tuesday, and schedul e anot her
day for a hearing on the nerits, if the arbitrator determ nes the
matter is arbitrable. In this email, Aivier stated her concern
about a hearing on the nerits before resolving the arbitrability
guestion. She wote, “it is not clear to nme what issues the
Union is claimng are being arbitrated and/or survive the MHRC

di sposition of M. O Leary’'s claim”

17. The arbitration hearing was schedul ed to begin on the
nor ni ng of Septenber 27, 2011, at the MIA headquarters buil ding.
O Leary had previously been granted | eave to assist his union in
processing his grievance, as allowed by the terns of the parties’
col | ective bargaining agreenent. The leave is referred to as
adm nistrative |leave or “ad | eave” by the parties, although that
is not a termused in the agreenent. The rel evant provision of

t he bargai ni ng agreenent provides that an aggrieved enpl oyee or
grievant’s wtness “shall not suffer any |oss of pay or shall not
be required to charge | eave credits as a result of processing

gri evances during such enployee’s or witnesses schedul ed work
hours...” Art. 13, 87(k).

18. O Leary net with Cel berg and Bel cher in a caucus room before
the scheduled start of the arbitration. Prior to neeting with
the grievant, Bel cher was confortable that they could litigate
the arbitrability question that day. Upon neeting with the
grievant, however, Belcher saw that O Leary was very agitated and
concerned that they had not had tine to prepare nore thoroughly
for the arbitration. Belcher decided to approach the MIA s
attorney about a continuance of the hearing.

19. Belcher left the caucus room found Aivier and introduced
hinself. divier gave Belcher a stack of docunents that he had



requested on the previous day. Jdivier testified that sone of

t he docunents were related to O Leary’s grievance which QCel berg
had probably seen, and sone were docunments fromthe MHRC
proceedi ng which the Union probably had not seen. Belcher asked
Aivier for a continuance of the hearing, citing the conplicated
nature of the issues presented as well as the need to reviewthe
stack of docunents. divier refused his request for a
continuance. Jdivier told Belcher that she intended to cal

O Leary as her first wtness.

20. Belcher knew that Aivier’'s arbitrability argunent rested on
the claimthat the issues in the grievance had al ready been
addressed at the Maine Human Rights Conmmission. Since O Leary
had been a pro se litigant at the MRHC and divier had
represented the MIA, Bel cher considered her plan to question

O Leary about statenents he made as to MRHC staff during

settl enment discussions as inappropriate and “playing hardball.”
Bel cher did not want to provide her with an opportunity to
“ambush” his grievant, so he returned to the caucus room and
instructed O Leary to | eave the building and wait for their call
Cel berg took O Leary’'s cell phone nunber so he could be reached
when needed by the Union.

21. \Wen the arbitrator arrived, the parties nmet in the MA
conference room Bel cher and Cel berg were present for the Union
and Carrier, Aivier and Doug Davidson (an MIA divi sion head)
were present for nanagenent. Belcher presented his request for a
conti nuance, arguing that the issues were conplicated, he had not
had adequate tinme to prepare, and it would not be fair to his
client to proceed. The MIA countered that they had attenpted to
have a conference call to define the issues, and they had
prepared their witnesses and were ready to go. The discussion of
t he continuance issue went on for several mnutes. The



arbitrator denied Belcher’s request for a continuance.

22. The discussion turned to the arbitrability question. Wen
Bel cher argued that it was inproper for the MTAto call the
grievant as a witness, the arbitrator stated that he thought the
MIA had the right to call Oelberg as a witness on the
arbitrability question.

23. Carrier testified that she left the conference roomto go
get O Leary. Wen she got to the custoner service area, she
asked Richard Sonerville, O Leary’ s supervisor, where he was.

O Leary was not in the room and they did not see either

O Leary’'s car or his truck in the parking lot. Carrier returned
to the arbitration and infornmed everyone that O Leary was not
around. Carrier testified that there was no statenent or

i ndi cati on nade that Bel cher had instructed O Leary to | eave,

t hough Belcher, Aivier and Celberg all testified to the
contrary.

24. Qdivier testified that during the discussions at the
arbitration hearing, she sonehow | earned that O Leary was nho

| onger in the building and she was under the inpression that he
had been instructed to | eave the building by Belcher. She could
not recall the specifics of the conversation. Belcher testified
that he explained to the arbitrator that he was trying to protect
his client from bei ng questioned i nappropriately about the prior
proceedi ng at the IVHRC.

25. Celberg testified that Belcher clearly stated that he had
instructed O Leary to | eave the building. At that tine, neither
Bel cher nor Cel berg knew O Leary’s exact |ocation but knew t hat
he was not in the building and had been instructed to remain
near by.



26. (divier, Belcher and the arbitrator net in a separate room
to discuss the issue of the absent witness further. Wen Qivier
asked Bel cher if he knew where O Leary was, he testified that he
honestly replied “No.” He was not asked if he knew how to reach
O Leary. divier was trying to determ ne what she should do, and
she nmentioned the possibility of getting a subpoena. divier
testified that she did not pursue that idea as it was apparent to
her that Bel cher was not going to help |locate O Leary. She
eventual | y decided not to go ahead with their case because she

t hought it would be prejudicial to proceed without O Leary as a
witness on the arbitrability issue. The parties schedul ed

anot her hearing date in m d-Novenber and the arbitration neeting
ended.

27. After the arbitration hearing ended, AQivier and Carrier
went to Carrier’s office. Jdivier testified that they were both
upset by the action of the Union in making their first wtness
unavailable. divier testified unequivocally that she was
“outraged” by the Union’s action in nmaking O Leary unavailable to
her. divier testified that she and Carrier di scussed what had
happened and how to handl e the case going forward. They al so

tal ked about having the rest of the arbitration picked up by

M chael Messerschm dt, another attorney at AQivier's law firm who
had done several arbitrations for the MMA

28. Carrier testified that, generally, a grievant woul d be
present at an arbitration, but it is not unheard of for the
grievant to be absent, as the grievant’s presence is not a
requirenent.

29. Wen the arbitration hearing ended, Belcher and Cel berg
called O Leary and |l earned that he was sitting in a nearby donut
shop. They joined himthere and discussed the status of his case
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with him Belcher told himthat the MA was upset with their
tactic of nmaking hi munavail able and that he shoul d be caref ul
when he returned to work. They told himto go straight back to
his work station and to refer any questions the MIA had about
what had happened to Cel berg or Bel cher. Belcher assured him
that he had every right to conmply with their directives.

30. O Leary returned to work. Wen he got to his work station,
his supervisor, Richard Sonmerville, asked him “Where have you
been?” O Leary responded “Wth nmy union”. Somerville said, “No,
| nmean just now.” O Leary said he was with his union. O Leary
did not say anything further. He did not refer the question to
the Union, as Bel cher had instructed him nor did he indicate to
Sonerville that he wanted uni on representation.

31. Sonerville knew that O Leary had not been in the room where
the MSEA representatives were handling the arbitration proceedi ng
nor had he seen O Leary near the arbitration, so he called
Carrier. He repeated the conversation he had just had with

O Leary and Carrier asked himto repeat it. At sonme point |later
that day, Carrier went to Doug Davidson, the division head who
was Sonerville s manager, to fill himin on the situation.

32. The follow ng day, Septenber 28, 2011, Cel berg sent an emai
to Aivier and Carrier (with a copy to Belcher) stating, “Betty
and Lauren: Please direct all comrunications re Steve O Leary
directly to MSEA general counsel Tim Belcher. Thanks, Brian.”

33. Carrier sought clarification in a responding email, asking
“I'n what respect? Do you nean just the arbitration hearing or al
day-to-day issues at work? Thanks, Lauren.” The email was
directed to Celberg and copied to Belcher and Qi vier.

34. Belcher responded to Carrier, (wth copies to Cel berg and
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Aivier), “I"'mnot interested in participating in day-to-day
supervision. Any communications relating to the arbitration
including any matter relating to M. O Leary's actions while on
uni on | eave to support the union's advocacy during the hearing
shoul d go through ne. Tim Bel cher.”

35. At no point after Sonerville s conversation with O Leary on

Sept enber 27, 2011, did any manager or supervisor ask O Leary for
further clarification of his responses or seek an expl anati on of

hi s whereabouts during the arbitration, nor were any questions on
this subject directed to Bel cher or Cel berg.

36. Mke Messerschm dt worked at Preti Flaherty with Aivier and
had previ ously handl ed many | abor arbitration cases for the MIA
Messerschm dt took over O Leary’s grievance arbitration. After
consulting wth AQivier on the matter, Messerschmdt wote to

Bel cher on Cctober 7, 2011, explaining the Authority’s position
that O Leary’s grievance was not arbitrable because the issues
had been addressed at the MHRC. Messerschm dt asked Bel cher to
wi t hdraw the arbitrati on request and pointed out that they would
bot h save noney by w thdrawi ng the demand for arbitration before
the point at which a cancellation fee would be inposed.

37. On Cctober 11, 2011, Belcher replied to Messerschmdt’s

| etter agreeing that sone of the issues raised in the grievance
wer e addressed in the MHRC conpl aint and were therefore not
arbitrable. He refused to withdraw the arbitration request,

poi nting out that the discipline inposed on July 16, 2011, had
not been formally presented to the MHRC, had not been addressed
in the MHRC investigative report or by the Conmmi ssion itself.

Bel cher considered it a proper subject for arbitration. Belcher
al so pointed out that the MIA's challenge to arbitrability relied
on statenents nade by O Leary during settlenent discussions at
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t he MHRC whi ch could not be used in the subsequent arbitration
pr oceedi ng.

38. On Wednesday, October 12, 2011, Carrier wote a |letter that
was hand delivered to O Leary stating, in full:

By this letter please be advised that it is the intent
of the Maine Turnpi ke Authority to suspend you w t hout
pay for a five (5) day period comrenci ng Cctober 24,
2011. This action is a result of you | eaving the

j obsite on Septenber 27, 2011 w thout notifying your
supervi sors and for maki ng knowi ngly fal se statenents
to your supervisor

A neeting wth Managenent has been schedul ed on Mynday,
Cctober 17, 2011, at 10:00 a.m at MIA Headquarters to
di scuss the facts and circunstances surrounding this
intent to suspend. At the neeting you will be given
the opportunity to present any new information that you
believe is relevant to the all egations agai nst you.

You are entitled to representation by the Maine State
Enpl oyees Associ ation at such neeting, if you so
choose. If, as aresult of this effort, any dispute
bet ween you and the Mai ne Turnpi ke Aut hority Managenent
regarding this decision is not resolved you will then
be disciplined in accordance with this noti ce.

A copy of this correspondence is being placed in your
personnel file.
39. A copy of this letter was hand delivered to O Leary at his
wor kstation in a seal ed envel ope on either October 12 or Cctober
13, 2011. The notation at the bottomof the letter indicates
copies were sent to Peter MIls, the MIA Executive Director
Davi dson, the MIA division manager; Sonerville, the supervisor;
MSEA, and to “Personnel File.”

40. The COctober 17, 2011, neeting® was postponed until Friday,

%Hol di ng this pre-suspension neeting conplied with the directives
of the U S. Suprene Court’s decision in O eveland Board of Education
v. Loudermll, which requires such a neeting prior to the suspension
or termnation of a public sector enployee having a property interest
in his or her continued enploynment. The purpose of such a neeting is
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Cct ober 21, 2011, at the request of MSEA Field Representative
Cel berg.

41. Carrier testified that the period of tinme between the

Sept enber 27 incident giving rise to the discipline and the
actual inposition of the discipline nearly one nonth |ater was
not an inordinate period. The letter indicating their intent to
i npose di scipline was dated October 12, 2011, a little over two
weeks following the incident. Carrier testified that they nade
t he deci sion based on that fact that O Leary did not tell the
truth and did not have authorization to | eave the building, and
she enphasi zed that “we did not have factual evidence of what had
happened that day and we didn't get it really up until the
hearing [on Cctober 21°%].”

42. Carrier testified that after she initially infornmed

Davi dson, the Division Manager, of O Leary’s statenents of his
wher eabouts during the arbitration, she and Davi dson agreed to
have a further nmeeting to talk about it and try to sort it out.
There is no further testinony on whether this neeting occurred or
what was said.

43. At the COctober 21, 2011, “Louderm |!|” neeting, when Carrier
offered O Leary the opportunity to give his side of the case, he
said only that his Union would speak for him O Leary did not
speak after that. Celberg told Carrier that Bel cher had
instructed O Leary to | eave the building inmediately before the
start of the arbitration hearing. Celberg stated that because

O Leary was under the direction and control of the union, where
O Leary was actually located at the tine was irrelevant. Carrier
asked why, when asked where he was, O Leary said he was with his

not a full evidentiary hearing, but nmerely “an initial check agai nst
m st aken deci sions.” 470 U. S. 532, 545, 105 S.Ct. 1487 (1985).
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Union rather than he was told by his attorney to | eave the
building. Carrier testified that Cel berg never answered that
guestion, but only enphasized that O Leary was under the union’s
control. Carrier testified that she had not known until this
nmeeting that Bel cher instructed O Leary to |eave the building.

44. \Wen it becane apparent that the MIA would not alter its
concl usion on the discipline, Celberg handed Carrier a copy of a
gri evance contesting the suspension and a copy of a prohibited
practice conplaint that he intended to file with the M ne Labor
Rel ati ons Board. The prohibited practice conplaint stated that
O Leary was acting on the instruction of the MSEA attorney when
he left the building before the start of the arbitration hearing
on Septenber 27, 2011. At the close of the neeting, Carrier
affirnmed that the suspension would be inposed as schedul ed.

45. The week-|ong suspensi on began on Mnday, Cctober 24, 2011
On Wednesday, Cctober 26, 2011, the MIA received the fornma

filing of the prohibited practice conplaint that had been given
to Carrier the preceding Friday in draft form Carrier testified
that when they “had witten confirnmation that he was in fact
directed to | eave the prenmi ses” they were still unsure what to do
because it was the first tine it had happened and, in their view,
O Leary had lied. Carrier testified that she “had a conversation
with Richard Sonerville and then we called counsel,” but she did
not indicate when these conversations occurred.

46. In a letter to Cel berg dated Thursday, Cctober 27, 2011
Carrier informed Cel berg that the MIA was rescinding the

di sci pline inposed on O Leary. Her reason for rescinding the
suspensi on was that the draft prohibited practice conplaint that
Cel berg gave her during the neeting the previous Friday contained
“new i nformation” that O Leary was directed to | eave the prem ses
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by MSEA's Counsel. The letter was copied to D. Davidson and
“File,” but no one el se.

47. Carrier testified that she tel ephoned Cel berg and told him
of the decision to rescind the suspension on the sane day she
wote the letter, Cctober 27, 2011. Celberg had no specific
recol |l ection of that conversation, noting that he had many
conversations with Carrier. Carrier testified that she did not
contact O Leary directly because she clainmed that she had been
instructed by the Union not to communicate directly with O Leary.

48. O Leary served the full suspension with the understanding
that it was a suspension w thout pay. One co-worker testified
that O Leary told himhe had been suspended for conplying with
the union attorney’s instructions during an arbitration hearing.

49. O Leary returned to work on Monday, Cctober 31, 2011. His
supervi sor brought himinto his office and infornmed himthat they
had rescinded the discipline and he would suffer no | oss of pay.
O Leary testified that is was the first notice he received that
the MIA had rescinded his suspension. O Leary testified that he
did not receive a copy of the letter dated Cctober 27, 2011

resci nding his suspension until the Union provided it to himmuch
| ater.

50. The arbitration hearing that was postponed on Septenber 27,
2011, was held in m d-Novenber, and the issue was limted to
whet her there was just cause to reprinmand O Leary in June and
July, 2011. The parties agreed that the other issues raised in
the grievance had been addressed by the MHRC conpl ai nt and were
t herefore not arbitrable.
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DI SCUSSI ON

The initial question presented is whether the Enpl oyer
suspended Stephen O Leary for one week as a formof retaliatory
discrimnation for engaging in an activity protected by the Act,

t hereby violating 8964(1)(B) and, derivatively, violating
8964(1)(A). The conduct alleged to be protected activity
occurred shortly before the start of an arbitration of O Leary’s
gri evance when O Leary conplied with the Union attorney’s
instruction to | eave the building. The Union further alleges
that the Enpl oyer’s decision to inpose the discipline was a
discrimnatory act that was retaliation against the enpl oyee for
the Union's refusal to withdraw the demand for arbitration as
requested by the MIA attorney. The Union also alleges that the
conduct of the Enpl oyer independently violated 8964(1)(A) because
it interfered with, restrained, or coerced enployees in the
exercise of the rights guaranteed by the Act. The Enpl oyer
raises the final issue of the effect of the Enployer’s rescission
of O Leary’s suspension on the Board’'s anal ysis.

Section 964(1)(A) of the Act prohibits an enployer from
"interfering with, restraining or coercing enployees in the
exercise of the rights guaranteed in section 963." Section 963,
in turn, protects the right of public enployees to:

join, formand participate in the activities of

organi zations of their own choosing for the purposes of

representation and coll ective bargaining, or in the

free exercise of any other right under this chapter.

The | egal anal ysis of whether a public enpl oyer's conduct
viol ates section 964(1)(A) by "interfering with, restraining or
coercing enployees in the exercise of the rights guaranteed by

section 963" is well established:
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Section 964(1)(A) prohibits an enpl oyer from engagi ng
in conduct which interferes with, coerces or restrains
union activity. A violation of section 964(1)(A) does
not turn on the enployer's notive, or whether the
coercion succeeded or failed, but on "whether the

enpl oyer engaged in conduct which, it nay reasonably be
said, tends to interfere with the free exercise of

enpl oyee rights under the Act." Jefferson Teachers
Association v. Jefferson School Comm ttee, No. 96-24,
slip op. at 25 (Me.L. R B. August 25, 1997); MSEA v.
Department of Human Services, No. 81-35, slip op. at
4-5, 4 NPER 20-12026, (Me.L.R B. June 26, 1981)(quoting
NLRB v. Ford, 170 F.2d 735, 738 (6th Cir. 1948)).

Sanford Police Assoc. v. Town of Sanford, No. 09-04 Interim O der
at 5 (Jan. 29, 2009), quoting Duff v. Town of Houlton, No. 97-20
at 21 (Oct. 19, 1999), and citing MSEA v. State Devel opnent
Ofice, 499 A 2d 165, 169 (Me. 1985)(Law Court citing this
standard with approval).

Interference, restraint or coercion violations are either
derivative or independent violations. A derivative violation
occurs when the enployer violates the Act and that ill egal
conduct, in turn, has the effect of restraining enployees in the
exercise of their 8963 rights. An independent violation of
8964(1) (A) occurs when the conduct itself directly interferes
with the exercise of rights granted under the Act. Exanples of
i ndependent violations occurring in an established union setting
include an attenpt to interfere with the enployee's right to
serve on the union's bargaining team MSEA v. Dept. of Human
Services, No. 81-35, at 5 (June 26, 1981), a supervisor’s
statenent to an enployee not to go to the "wong people"” and get
"bad advice," CQuellette v. Gty of Caribou, No. 99-17, at 10
(Nov. 22, 1999), a supervisor’s threatening conduct toward

grievants interfering with their right to file and process
grievances, Wlliam Single and Sanford Police Assoc. v. Town of
Sanford, No. 85-04, at 4 (Cct. 18, 1984).
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Section 964(1)(B) of the Act prohibits an enployer from
"encouragi ng or discouraging nenbership in any enpl oyee
organi zation by discrimnation in regard to hire or tenure of
enploynent." In order to support a 8964(1)(B) discrimnation
claim the Union has the burden of proving that: (i) the
enpl oyee engaged in protected activity; (ii) the decision-nakers
knew of the enployee’s participation in protected activity; and
(iii) there is a relationship, or "causal connection," between
the protected activity and the adverse enpl oynent actions agai nst
the enpl oyee. Litchfield Educational Support Assoc. v. Litch-
field School Commttee, No. 97-09, at 22 (July 13, 1998) citing
Casey v. Mountain Valley Educ. Assoc. and SAD 43, Nos. 96-26 &
97-03, at 27-28 (Cct. 30, 1997) and Teansters Union Local #340 v.
Rangel ey Lakes School Region, No. 91-22, at 18 (Jan. 29, 1992).

We turn first to the question of whether O Leary engaged in
protected activity. W conclude the O Leary’s conduct of |eaving
the building just prior to the start of the arbitration of his
gri evance was protected activity because he was follow ng a
directive of his Union's attorney that was nade as part of the
attorney’s tactical decision on howto handle the arbitration.
Wil e this maneuver may have been unusual and unprecedented for
t hese parties, there is no basis for concluding that the
Attorney’s decision was not protected conduct.

The MIA attorney’s letter to the arbitrator of Septenber 19,
2011, was an attenpt to get the entire grievance dism ssed.* The

‘Contrary to the MIA’s assertions in its briefs, AQivier's letter
to the Arbitrator dated Septenmber 19, 2011, did not seek to “clarify
the scope of the grievance” before the arbitration (MIA Reply Brief at
5), it sought to have the entire grievance disnm ssed as not arbitrable
based on the assertion that the same i ssues had been addressed in the
MHRC proceeding. The first clear statement Aivier made of a need to
clarify what issues had not been addressed at the MHRC and thus mi ght
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MIA's attorney had the right to present an arbitrability argunent
to the arbitrator and to enploy tactics in making that present-
ation that m ght be considered “playing hardball,” as the Union
described it. Simlarly, the Union attorney had the right to
protect the grievant fromwhat the Union attorney considered

i nproper questioning by the MIA attorney. The exhibits divier
attached to her letter of the preceding week clearly indicated
that her argunent was based on statenments made by O Leary during
the MHRC conciliation and settlenment discussions, a proceeding in
which O Leary was pro se and A ivier represented the MIA

Bel cher considered it inproper to solicit testinony about

settl enent discussions at the MHRC proceedi ng,® a concern that
was hei ghtened by the fact that O Leary was not represented by an
attorney in that forum In light of Aivier’'s direct involvenent
with the MHRC case, Bel cher was concerned that she would try to
solicit testinony about settlenent discussions on direct

exam nation before an objection could be |odged. The Union was
not trying to prevent the MIA from presenting its argunents on
arbitrability, it was just not going to make it easy for the MIA
to use the grievant to nake their case. In light of these

ci rcunst ances, Belcher’s decision to tell O Leary to | eave the
buil ding and wait for their call was a valid tactical decision
concerning a conplicated arbitrability question and designed to
protect the grievant fromwhat Bel cher felt would be inproper
questioning. See, e.qg., Lundrigan v. MRB, No. CV-83-81 (M.
Super. C., Ken. Cy., July 25, 1983) at 4 (“The attorney nust

remain for arbitration cane in her emanil of Sunday, Septenber 25,
2011, two days prior to the arbitration.

Citing 5 MR S. A 84612 (1)(A), setting forth the procedures at
the MHRC for conpronise settlenent negotiations, which states
“...statenments made in conprom se settlenent negotiations, . . . nay
not be disclosed . . . nor used as evidence in any subsequent
proceeding, civil or crimnal "
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use his discretion and professional judgnent in determ ning how
to proceed with and present a grievance.”), aff’qg Lundrigan v.
State Dept. of Personnel and MSEA, No. 83-03 (Feb. 4, 1983);
aff'd, 482 A 2d 834 (Me. 1984).

Evidently, it had not occurred to the MIA attorney that the
grievant mght not be available as a witness to give testinony
supporting their effort to get the entire grievance di sm ssed.
AQivier testified that she had deni ed Bel cher’s request for a
conti nuance because “we had prepared our wi tnesses and were ready
to go.” This proved not to be the case. After divier dis-
covered that O Leary was not in the building, she felt she had to
post pone the hearing because “the MIA's case woul d be prejudiced”
if they could not call O Leary as their first wtness.
Presentati on of evidence and argunents on the arbitrability
guestion coul d have proceeded, albeit not as divier had
envi sioned. MIA's case depended upon the testinony of an adverse
W tness, but they did not protect against the possibility that
O Leary woul d not show up voluntarily. Once the arbitration
began, A ivier chose not to seek a subpoena or an order fromthe
arbitrator to conpel the attendance of O Leary. |t appears that
Aivier did not have a back-up plan and thus felt conpelled to
post pone the arbitration.

The MTIA has not presented any di scernabl e argunent that the
Union’s tactical decision in this case is sonehow beyond the
protection of the Act. Instead, the MIA argues that the actions
for which O Leary was disciplined was his abuse of the adm nis-
trative | eave by not actively participating and assisting in the
processing of his grievance. While this line of reasoning m ght
eventually be relevant in the analysis of a discrimnation charge
under 8964(1)(B), it is wholly irrelevant to determ ning whether
O Leary’'s conpliance with the attorney’s instruction to | eave the
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buil ding was protected activity. Simlarly, the MIA s various
argunments that the terns of the contract regarding | eave for

gri evance processing dictate whether the enpl oyee is engaged in
protected activity are w thout nerité®.

Havi ng concl uded that O Leary’ s act of |eaving the MIA
bui l ding shortly before the start of the arbitration as
instructed by the Union attorney was protected activity, the
second el enent of a 8964(1)(B) discrimnation charge requires
that we determ ne whether the enployer knew of this protected
activity. There was a substantial anount of inconsistent or
i nprecise testinony in this case about who knew what when.
Aivier, the MTA's attorney, testified credibly that as the
situation unfolded in the arbitration, it was her inpression that
the grievant had left the building at the direction of Bel cher,
the union attorney. Carrier, the Human Resource Director,
testified wthout equivocation that there was no di scussi on of
such an instruction to O Leary nor was there any discussion of
the possibility of asking for a subpoena to conpel his
attendance. It is undisputed, however, that Carrier was absent
fromthe roomwhile she was | ooking for the grievant.

Furt hernore, much of the discussion about the situation occurred
between the two attorneys and the arbitrator in a separate room
behi nd cl osed doors. It is quite possible that Carrier was
sinmply mstaken or did not consider the fact that statements were
made while she was out of the roomor while the attorneys were
conferring with the arbitrator

The arbitration cases the MIA cites (Brief at p. 5, fn. 8) in
support of its assertion that “enpl oyees who abuse | eave are not
engaged in protected activity” hold nothing of the sort--they nerely
state that an enpl oyer may i npose appropriate discipline for abuse of
| eave.
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W find the evidence insufficient to conclude that Carrier,
who appears to be the primary deci sion naker on the discipline
i ssue,’” knew at the tine the decision to initiate the discipline
of O Leary was made that O Leary was follow ng the instructions
of his attorney. To conclude that she did would require a
significant degree of speculation and inferences. Thus, the
Union has failed to prove that the decision naker had know edge
of the protected activity, the necessary second el enment of a
di scrim nation claimunder 8§964(1)(B).

W note that the Enployer did have an arguabl e basis for
considering discipline at that time. It is not unreasonable for
one to interpret an enployee’'s statenent to his supervisor that
he was “wth the union” or “with union representation” as a
“false statenent” in these circunstances. Carrier knew that
O Leary was not in the arbitration roomand the Supervisor,
Sonerville, had not seen O Leary in the roomw th the union
officials either. On the face of it, there were legitimte
reasons to initiate the discipline of O Leary.

The Union further argues that the decision to proceed with
di sci pline made on Cctober 12, 2011 was a discrimnatory act
taken against O Leary in retaliation for his Union’s refusal of
the previous day to withdraw its demand for arbitration. Carrier
was copied on the MIA attorney’s initial request to drop the
arbitration, but there is no evidence that she was informed of
Bel cher’ s response. Even if there were evidence of that
know edge, we do not find a violation of 964(1)(B) because there
I's no showi ng of causation. W have previously held that a
t enporal coincidence is not enough to prove causation,

"Carrier signed the only docunents in evidence regarding
O Leary’'s discipline. She apparently obtained the concurrence of Doug
Davi dson, the manager, but there is no evidence of their interactions.
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expl ai ni ng:

While it is necessary in every discrinmnation case to
prove that unfavorable treatnent foll owed protected
activity, the Board has determned that timng alone is
generally an insufficient basis to support a finding of
di scrimnatory notivation. Teansters Union Local #340
v. Rangeley Lakes School Region, No. 91-22, at 20,

(Jan. 29, 1992); Miine State Enployees Association v.
State Devel opnent O fice, No. 84-21, at 11, (July 6
1984), aff'd, 499 A 2d-165 (Me. 1985) (the fact that
the conduct cited in the conplaint happened to coi ncide
with the enpl oyee's protected activity does not,

wi thout nore, establish a prima facie case of

di scrimnation).

UPIU v. Wnthrop School Departnent, 98-11 at 3, Decision on
Respondent’s Motion to Dismss, (April 22, 1998). W suspect
that the Enpl oyer wel coned the opportunity to discipline O Leary

and was not particularly interested in finding reasons not to
discipline him W are unable to say, however, that the evidence
shows that the reason for the discipline was either his protected
activity on the day of arbitration or in retaliation for the
Union’s right to reject the MTA's request to drop the demand for
arbitration

Before turning to the subsequent events, we nust observe
t hat the behavi or of nbst of the people involved in this dispute
| eaves nmuch to be desired. O Leary’ s response to Sonerville’'s
guestion on his whereabouts was m sl eadi ng, di singenuous, and
directly contrary to the instructions given to hima few m nutes
early by his union attorney to refer all questions about the
arbitration to them?® Had O Leary referred the question to his

80 Leary testified repeatedly that he responded to Somerville's
guestions aski ng where he was by saying “I was with the Union.” The
same question was asked and answered three tinmes. Upon re-cross
exam nation, O Leary responded to the question of whether he told
Sonerville that Belcher told himto | eave the prem ses with, “No, |
didn't, because | told himthat they should contact the union.” W do
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uni on, a discussion between managenent and the union nay have

forestalled the decision to discipline. Had O Leary asked for
union representation at that tine or informed his union of the
supervi sor’s questioning that evening, again, the decision to

di sci pli ne m ght have been avoi ded.

The Union officials knew that nanagenment was upset with the
events that had occurred at arbitration and followed up wth the
e-mail the followng day to Carrier and Aivier. The oblique
wor di ng of Belcher’s email could have been nore direct and nore
informative. |In addition, the Union m ght have headed off the
discipline if they had followed up with O Leary that same day to
i nqui re about any conversations he had had wi th nmanagenent about
the arbitration. W also question the Union s judgnent in
post poning the Loudernm ||l neeting until the very |ast workday

bef ore the suspension was schedul ed to begin.

Wth respect to Carrier’s conduct, the better course of
action woul d have been to investigate the matter or pick up the
phone and speak to the MIA counsel. Belcher’s e-mail the
follow ng day that all inquiries about what happened at the
arbitration should go through him the |egal counsel for the
MBEA, shoul d have been a red flag to Carrier to ook into the
possi bl e | egal repercussions of discipline. Her failure to
investigate the matter in even a cursory manner may have been due
to her eagerness to discipline O Leary. Once she found a reason
for discipline, it appears that she pursued that objective with
bl i nders on.

The final decision to suspend O Leary was nmade on QOctober 21,

not find this |last statenent credible, as it is inconsistent with his
earlier statenments and not corroborated by any other testinony. In
any event, it has no direct bearing on our analysis of this case.
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2011, at the Louderm |l neeting. It is undisputed that at that

neeting, QCelberg told Carrier that O Leary was foll ow ng the
Union attorney’s direction when he left the building shortly
before the start of the Septenber 27, 2011, hearing. There is

no question Carrier understood that MSEA considered it within their
rights to do so, as Cel berg asserted that O Leary was under their
control while he was on | eave for grievance processing. Carrier
testified that she was taken aback by Cel berg’'s statenent that

O Leary had been instructed to | eave the arbitration and asked
himto repeat it. Nonetheless, toward the end of the neeting,
Carrier stated that they would i npose the discipline as described
intheir intent-to-discipline letter of COctober 12, 2011

Cel berg handed Carrier a copy of a notarized Prohibited Practice
Conmpl ai nt which specifically described Belcher’s instruction on
the date of the arbitration and asserted that the MIA's action
suspending O Leary interfered with, restrai ned and coerced

O Leary in the exercise of his rights, in violation of

8964(1) (A .

Applying the three-part test for determ ning whether the
adverse enpl oynent action was discrimnatory in violation of
8964(1)(B), O Leary’s conpliance with the Union attorney’s
instruction was protected activity and there is no dispute that
Carrier was told of that activity during the Louderm || neeting.

Looking strictly at the Enployer’s decision on Friday, Cctober 21,
2011, to go ahead with the one-week suspension, we do not see

the requisite causal connection to conclude that a 8964(1)(B)

viol ation occurred. Carrier had never encountered a situation

i ke what she was facing and was unsure what to do. On the other
hand, she felt that the Union attorney’s instruction did not

alter the fact that O Leary had lied to his supervisor and had
left the work site without notifying managenent, the stated
reasons for the discipline. Thus, we conclude that the actual
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i mposition of the suspension was not a violation of 964(1)(B).
See MSEA v. State Devel opnent O fice, 499 A 2d 165 (Me. 1985)
(affirm ng Board’ s decision based on its basic factual finding

that there was no causal connection between enpl oyee's protected
activity and any of the State's actions). W view Carrier’s
failure to reconsider the discipline or to consider putting the
suspension on hold while investigating the matter further® to be
a | apse of judgenent,!® but we find no causal connection to

O Leary’s protected activity.

As previously noted, a violation of section 964(1)(A) does
not turn on the enployer's notive, or whether the coercion
succeeded or failed, but on "whether the enpl oyer engaged in
conduct which, it may reasonably be said, tends to interfere with
the free exercise of enployee rights under the Act." See, e.q.,
Jefferson Teachers Assoc. v. Jefferson School Conmittee, No.

96- 24, at 25 (August 25, 1997). The Enpl oyer’s course of conduct
over the days following the Louderm |l neeting | eads us to the

conclusion that the delay in deciding to rescind the discipline
and the failure to notify O Leary of that rescission until even

| ater was an interference, restraint and coercion in violation of
8964(1) (A .

Carrier had no explanation as to why it took so |long after
the Friday Louderm ||l neeting to conme to the conclusion that the

°Carrier could have put O Leary on administrative | eave while
investigating the matter, as contenplated by Article 9 88 of the
Col | ecti ve Bargai ning Agreenent, which states, “An enployee may be
pl aced on adm nistrative | eave with pay in order to conduct an
i nvestigation which nay result in term nation, suspension without pay
or discipline.”

I gnoring the evidence presented at the neeting seens inconsist-
ent with the whol e purpose of a Louderm ||l neeting which is to guard
agai nst m staken decisions. See Cleveland Bd. of Ed. v. Loudernill,
470 U.S. 532, 545, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985).
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di sci pline should be rescinded. There is no specific testinony
on when Carrier contacted the other MIA nanagers to discuss the
situation nor when she contacted MIA counsel to seek advice.
There was no testinony suggesting that there was any sort of

i nvestigation of what actually happened on the day of
arbitration. Al we really knowis that it was not until the
foll owi ng Thursday, the fourth day of O Leary’ s five-day
suspension, that Carrier decided to rescind the suspension. Her
letter on that Thursday suggests that receipt of the “witten
confirmation” of the attorney’s instruction contained in the

prohi bited practice conplaint was sonehow significant as “new

information,” but does not explain why it took six days to act.
The letter specifically refers to the MIA's recei pt the previous
day of MSEA' s formal filing of the Prohibited Practice Conplaint,
the sane conplaint that Carrier had received the precedi ng
Friday. Was the filing of the PPC with the M ne Labor Rel ations
Board the inpetus for Carrier to rescind the discipline? W do
not know. What we do know is there is no evidence that the MIA
made any effort to correct quickly or prospectively what they
realized was an “unfair” discipline. By letting the matter hang
for six days, other enployees would reasonably view the

di scipline of O Leary as harsh treatnent sending a nmessage that
enpl oyees may suffer if they follow the instructions of their

uni on’ s attorney.

Qur conclusion is further buttressed by the fact that the
MIA did not notify O Leary that the discipline was being
rescinded until after he conpleted the suspension, five days
after the decision was nmade. The Thursday, Cctober 27, 2011
| etter rescinding the discipline was addressed to Cel berg, and
had nothing in it suggesting that O Leary could cone back to work
i medi ately. The letter was copied to the MIA Division Director
Davi dson and to “File,” but no copy was provided for O Leary or
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Belcher. This is in stark contrast to the wide distribution of
the intent-to-discipline letter, which was addressed to O Leary
and copied to Peter MIls (the Executive Director of the MIA),
Davi dson, Sonerville, “Personnel File”, and MSEA. Carrier’s
claimthat a copy was sent to O Leary even though there was no
indication in the “cc” line is not credible, is not supported by
any corroborating evidence, and is contradicted by O Leary’s
testimony on when he first saw the letter and when he first

| earned that the suspension was rescinded.

Finally, Carrier testified that she called OCel berg on the
same day the letter was witten and told himof their decision.
She al so clainmed that she told Qelberg to inform O Leary of the
deci sion, but there is no evidence to support this. W are
reluctant to believe that she would rely on a union represent-
ative to provide the grievant with this inportant information
w thout, at the very |l east, making sone reference to that
expectation in the letter to that union official explaining the
deci si on.

Carrier’s purported reason for not notifying O Leary of the
resci ssion when it was nade was her claimthat the Union said she
shoul d not communicate directly with O Leary. The Union’s
request on this point was that all comunication should go
t hrough Bel cher. Carrier’s assertion that she was only conplying
with the Union’s request is inaccurate since she did not
conmuni cate with Bel cher or even copy himon the letter.

O Leary testified credibly that he did not |earn that the
suspensi on was rescinded until he returned to work on Monday and

1Cel berg did not have any specific recollection of a conversation
with Carrier about rescinding the discipline. O Leary testified he
di d not hear anything about the rescission until he returned to work.
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was told of the decision by Sonmerville. Thus, even though

O Leary did not |ose any pay, he had to spend a week away from
wor k thinking that he was at the next to | ast step of the

di sci pline process. Each step in the MIA's handling of his

di sci pli ne conpounded the harm done and, together, nake it
abundantly clear that the MIA's conduct constituted an
interference, restraint and coercion violation: First, the

Enmpl oyer failed to pronptly investigate the matter, then there
was the inexplicable delay in deciding to rescind the discipline,
and finally there was the glaring failure to pronptly notify

O Leary of the decision to rescind the discipline. This course
of events woul d reasonably be seen by O Leary and ot her enpl oyees
in the departnment as a nessage that the MIA could and woul d
restrain enployees in the free exercise of their rights. An

enpl oyee woul d think twi ce about follow ng the instructions of
their Union's attorney in the face of disagreenent or opposition
fromthe MIA attorney. Consequently, we conclude that the MIA s
course of conduct constitutes a violation of 8964(1)(A).

The MIA's argunment that there should be no violation because
the MIA rescinded the discipline is without nerit. The fact that
O Leary did not | ose any pay does not alter the fact that MIA
viol ated 8964(1)(A) of the Act. The chilling effect of the
message sent by the Enployer’s conduct is not expunged by the
rescission of the discipline. In a simlar vein, we have often
hel d that execution of a collective bargai ni ng agreenent does not
render noot a conplaint of bad faith bargai ni ng because
"subsequent acts of the parties do not mtigate prior unlaw ul
conduct." Teansters Local 48 v. Gty of Bangor, No. 79-29 at 1
(March 2, 1979); see also Wnthrop Educators Assoc. v. Wnthrop
School Committee, No. 80-05 at 5 (Feb. 8, 1980). This is
particularly true in this case, where there was no effort to

repudi ate the conduct or undo the harm done other than restoring
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O Leary’'s pay for the week of the suspension. See, e.qg.
Teansters v. Town of Orono, No. 91-03 at 9-10 (Jan. 31, 1991)
(Empl oyer may be able to renedy what woul d be a violation of

8964(1)(A) by a manager by effectively disavowi ng the manager’s
conduct and pronptly correcting any resulting harn).

Upon finding that a party has engaged in a prohibited
practice, we are instructed by Section 968(5)(C) of the Act to
order the party "to cease and desi st from such prohibited
practice and to take such affirmative action . . . as wll
effectuate the policies of this chapter.”™ A properly designed
remedi al order seeks "a restoration of the situation, as nearly
as possible, to that which would have obtai ned" but for the

prohi bited practice, Caribou School Dept. v. Caribou Teachers
Associ ation, 402 A 2d 1279, 1284 (Me. 1979). W will order the
Tur npi ke Authority to cease and desist frominterfering with the

enpl oyee’s right to follow the Union’s instructions with respect
to processing a grievance and will order the Turnpi ke Authority
to post the attached notice.

ORDER

On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
8968(5), it is hereby ORDERED:

1. That the Maine Turnpi ke Authority cease and desi st
frominterfering with the enployee’s right to follow
the Union’s instructions with respect to processing a
gri evance.

2. That the Maine Turnpi ke Authority shall post for
thirty (30) consecutive days copies of the attached
notice to enpl oyees which states that the Mine

Tur npi ke Authority wll cease and desist fromthe
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actions set forth in paragraphs one and will take the
affirmative action set forth in paragraphs three and
four.[fn]10 The notice nust be posted in conspi cuous
pl aces where notices to Maine Turnpi ke Authority

enpl oyees are customarily posted, and at all tines when
such enpl oyees customarily performwork at those

pl aces. Copies of the notice shall be signed by the
Executive Director of the Maine Turnpike Authority
prior to posting and shall be posted i nmediately upon
recei pt. The Executive Director shall take reasonable
steps to ensure that the notices are not altered,
defaced, or covered by other materials.

3. That the Mine Turnpi ke Authority shall notify the
Board by affidavit or other proof of the date of
posting and of final conpliance with this order.

4. That Conplainant's remaining allegations are
di sm ssed.

Dated at Augusta, Maine, this 12'" day of February, 2013.

MAI NE LABOR RELATI ONS BQOARD
The parties are advi sed of
their right pursuant to 26
MR S. A Sec. 968(5)(F) to

seek review of this decision /sl
and order by the Superior Kar|l Dornish, Jr.
Court by filing a conpl aint Enpl oyer Representative

in accordance with Rule 80C
of the Rules of Civil
Procedure within 15 days of
the date of this decision. /sl
Robert L. Piccone
Enpl oyee Representative

Chair Peter T. Dawson participated in the hearing and
deliberation of this case and concurred with the decision of the
Board but died before the witten decision was finalized.
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NOTICE TO EMPLOYEES

POSTED PURSUANT TO AN ORDER OF THE
MAINE LABOR RELATIONS BOARD

AFTER A HEARI NG I N WHI CH ALL PARTI ES HAD AN OPPORTUNI TY TO
PRESENT EVI DENCE, | T HAS BEEN DETERM NED THAT WE HAVE VI OLATED
THE LAW AND VWE HAVE BEEN ORDERED TO POST THI S NOTI CE. W | NTEND
TO CARRY OQUT THE ORDER OF THE MAI NE LABOR RELATI ONS BOARD AND
ABI DE BY THE FOLLOW NG

VWE W LL CEASE AND DESI ST frominterfering with the

enpl oyees’ right to follow the instructions of a Mine
St ate Enpl oyees Associ ation representative with respect
to processing a grievance.

WE W LL post this notice of the Board' s Order for 30
days.

WE WLL notify the Board of the date of posting and
final conpliance with its Order

Dat e Peter MIIls, Executive Director
Mai ne Turnpi ke Authority

This Notice nmust renmain posted for 30 consecutive days as

requi red by the Decision and Order of the Maine Labor Rel ations
Board and nust not be altered, defaced, or covered by any other
material. Any questions concerning this notice or conpliance
with its provisions may be directed to:

STATE OF MAI NE
MAI NE LABOR RELATI ONS BOARD
STATE HOUSE STATI ON 90
AUGUSTA, MAI NE 04333 (207) 287-2015

TH'S I'S AN OFFI Cl AL GOVERNVENT NOTI CE
AND MJUST NOT BE DEFACED



